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EXECUTIVE SUMMARY

Lee County is responsible for building and maintaining a major road network and has charged an
impact fee since 1985 to ensure that new development contributes to the cost of capital
improvements needed to maintain adopted levels of service for the County road system. The
County has periodically updated the impact fee schedules in order to reflect the most recent road
cost data, level of service and other funding sources used in funding growth-related capacity
improvements.

The cutrent road impact fee schedule is based on a 2011 study by Duncan Associates." This study
provides an update of Lee County’s road impact fees, based on the most current available
information. This update retains the overall impact fee methodology used in prior updates. The
methodology used in this study is commonly referred to as a “consumption-based” approach. This
approach is the most commonly-used methodology in Florida and is consistent with the
fundamental principles enunciated by the coutts in Florida and throughout the country.

The County’s road impact fee program applies to new development in the unincorporated areas of
the county. There are cutrently four impact fee benefit districts in the unincorporated area of Lee
County where fees are earmarked. The City of Sanibel and the City of Fort Myers have entered into
interlocal agreements with the County to collect and administer the County’s road impact fees within
their respective jutisdictions. These two municipalities retain the impact fees they collect and spend
them within their corporate limits. The other municipalities in the county have their own
independent road impact fee systems.

Major Findings
The major results of the update are summarized as follows.

Updated Cost Information. This update bases average road costs on projects completed in the
last four yeats and projects included in the County’s capital improvements plan that have significant
design work completed. These ate the most current costs available. The average cost per vehicle-
mile of capacity increased 7.8% from the 2011 study.

Updated Travel Demand Factors. This update addresses all the travel demand factors. Trip rates
wete updated using the 2012 vetsion of the ITE Trp Generation manual (the 2008 version was used
in the 2011 update). National average trip lengths continue to be based on National Household
Travel Sutvey data. An inventory of the County’s major roadway system is included in this study to
update the calibration of the travel demand factors and ensure that they are consistent with actual
existing vehicle-miles of travel (VMT) on the major roadway system. The updated travel demand
factors are, on average, about 3% higher those used in the 2011 study. The somewhat higher travel
demand factors reflect increased occupancy rates and greater travel demand resulting from the
gradual recovery from the recession.

' Duncan Associates, Road Impact Fee Update, Lee Connty, Florida, April 2011.
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Executive Summary

Multi-Modal Improvements. This update proposes minor modifications to allow an expansion of
the County’s current practice of using 5% of road impact fee funds to make stand-alone bicycle and
pedestrian improvements along major roadways apart from widening projects. This update
proposes to allow road impact fees to be spent on stand-alone multi-modal improvements, such as
pedestrian and bicycle facilities and bus turn-out lanes, which have the effect of promoting the flow
of vehicular traffic. The only change to the methodology required to implement this approach
relates to the revenue credits (see below). The rationale for this approach can be found on page 16.

Updated Revenue Credits. This update utilizes cutrent data to calculate the revenue credits for
gas taxes and surplus toll revenue generated by new development and available to fund capacity-
expanding improvements to the major roadway system. Consistent with the proposed multi-modal
approach, this update provides credit for gas tax and surplus toll revenue spent on stand-alone
bicycle and pedestrian improvements. This resulted in an increase in the revenue credit.

Components of Fee Change. The components of changes to the updated road impact fees are
summarized in Table 1. The cost per service unit (VMT) increased, but the credit increased more,
resulting in a reduction in the net cost pet setvice unit. The increase in travel demand for single-
family is typical of most land uses, but this inctrease is less than the net cost reduction, resulting in a
fee decrease for most land uses (see next page for other land uses).

Table 1. Components of Road Impact Fee Change

2011 Current Percent
Fee Component Study Study Change Change
Cost per VMT $348 $375 $27 7.8%
Credit per VMT $93 $136 $43 46.2%
Net Cost per VMT $255 $239 -$16 -6.3%
Single-Family VMT per Unit 26.28 27.02 0.74 2.8%
Net Cost per Single-Family Unit $6,701 $6,458 -$244 -3.6%

Source: 2011 study data from Duncan Associates, Road /Impact Fee Update, Lee County, Florida,
April 2011; current study data from Table 7 (cost per VMT), Table 12 (credit per VMT) and Table
17 (VMT per unit).

Road Impact Fee Update duncanl|associates
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Executive Summary

Comparative Fees

In Table 2, the updated road impact fees are compared with the current fees at the full adopted
amounts (i.e., without the cutrent temporary 80% reduction that has been in effect since March
2013).> In general, the updated fees are 3-4% lower than current fees. A few land uses have more
significant changes, which reflect changes in trip generation rates in the 2012 edition compared to
the 2008 edition of the ITE manual used in the last update.

Table 2. Comparison of Current and Updated Road Fees
Current Updated Percent

Land Use Unit Fee Fee Change
Single-Family Detached Dwelling $6,701 $6,458 -4%
Multi-Family Dwelling $4,659 $4,617 -3%
Mobile Home/RV Park Pad $3,499 $3,391 -3%
Elderly/Disabled Housing Dwelling $2,435 $2,333 -4%
Adult Cong. Living Facility (ACLF) Dwelling $1,5612 $1,369 -9%
Hotel/Motel Room $3,861 $3,745 -3%
Shopping Center/General Retail 1,000 sf $7,933 $7,648 -4%
Bank 1,000 sf $17,187 $16,665 -3%
Car Wash, Self Service 1,000 sf $3,800 $3,685 -3%
Convenience Store w/Gas Sales 1,000 sf $29,116 $28,228 -3%
Golf Course (open to public) Acre $1,907 $1,850 -3%
Movie Theater 1,000 sf $16,769 $16,259 -3%
Restaurant, Standard 1,000 sf $14,688 $14,240 -3%
Restaurant, Fast Food 1,000 sf $32,028 $31,053 -3%
Office 1,000 sf $5,355 $5,191 -3%
Hospital 1,000 sf $7,576 $5,887 -22%
Nursing Home 1,000 sf $3,481 $3,384 -3%
Church 1,000 sf $3,851 $3,733 -3%
Day Care Center 1,000 sf $10,705 $9,699 -9%
Elementary/Sec. School (private) 1,000 sf $1,897 $1,838 -3%
Industrial 1,000 sf $4,626 $4,407 -5%
Warehouse, General 1,000 sf $2,366 $2,294 -3%
Warehouse, High-Cube 1,000 sf $956 $1,083 13%
Mini-Warehouse 1,000 sf $1,125 $1,090 -3%
Mine or Quarry 1,000 cy $26 $26 0%
Source: Current fees from Lee County Land Development Code Sec. 2-266; updated fees from
Table 19.

2 Ord. No. 13-06, adopted March 12, 2013, specified that the collection rate for the County’s impact fees set forth in
Chapter 2 of the Land Development Code is reduced by 80 percent for two years, commencing on March 13, 2013 and
ending on March 13, 2015, without further action by the Board.
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LEGAL FRAMEWORK

Impact fees are a way for local governments to require new developments to pay a proportionate
share of the infrastructure costs they impose on the community. In contrast to “negotiated”
developer exactions, impact fees are charges assessed on new development using a standard formula
based on objective characteristics, such as the number and type of dwelling units constructed. The
fees are a one-time, up-front charge, with the payment made at the time of building permit issuance.
Impact fees require that each new development project pay a pro-rata share of the cost of new
capital facilities required to setve that development.

Since impact fees were pioneered in states like Florida that lacked specific enabling legislation, such
fees have generally been legally defended as an exercise of local government’s broad “police power”
to regulate land development in order to protect the health, safety and welfare of the community.
The coutts have developed guidelines for constitutionally-valid impact fees, based on the “rational
nexus” standard. The standard essentially requires that fees must be proportional to the need for
additional infrastructure created by the new development, and the fees must be spent to provide that
same type of infrastructure to benefit the new development. A Florida district court of appeals
described the dual rational nexus test in 1983 as follows, and this language was subsequently quoted
and followed by the Florida Supreme Coutt in its 1991 St. Johns County decision:’

In order to satisfy these requirements, the local government must demonstrate a reasonable
connection, or rational nexus, between the need for additional capital facilities and the growth in
population generated by the subdivision. In addition, the government must show a reasonable
connection, or rational nexus, between the expenditures of the funds collected and the benefils
acerning to the subdivision. In order to satisfy this latter requirement, the ordinance must specifically
earmartk the funds collected for use in acquiring capital facilities to benefit the new residents.

The Need Test

To meet the fitst prong of the dual rational nexus test, it is necessary to demonstrate that new
development creates the need for additional roadway facilities. The State’s Growth Management Act
requites that counties establish levels of service for roadway facilities and a plan for ensuring that
such standards are maintained.* The County commits to maintaining specified levels of setvice
(LOS) in its comprehensive plan; including LOS E on County arterial roads and collectors, and LOS
C or LOS D on I-75 and non-interstate freeways.

The demand on roadways created by new development of different types is quantified in the form of
trip generation rates per housing unit and per various measures of nonresidential development.
Road impact fees ate designed to be proportional to the capacity created by each new development.
In addition, the road impact fee ordinance contains a provision allowing an applicant to submit an

3 St Johns County v. Northeast Florida Builders Association, Inc., 583 So.2d 635, April 18, 1991

4 . SR : - . . N . .

Section 163.3177(3)(a), Florida Statutes, provides that “The comprehensive plan shall contain a capital improvements element designed to consider
the need for and the location of public facilities [defined to include roads] in order to encourage the efficient utilization of such facilities and set forth
... the adequacy of those facilities including acceptable levels of service.”

Road Impact Fee Update duncan|associates
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Legal Framework

independent fee calculation study if he believes his development will have less impact than that
indicated in the fee schedule.’

The Benefit Test

To meet the second prong of the dual rational nexus test, it is necessary to demonstrate that new
development subject to the fee will benefit from the expenditure of the impact fee funds. One
requirement is that the fees actually be used to fill the need that serves as the justification for the
fees under the first patt of the test. The road impact fee ordinance contains provisions requiting
that road impact fee revenues be spent only on growth-related capital improvements. Specifically,
the ordinance states that the “Funds collected from roads impact fees must be used for the purpose
of capital improvements to approved roads. Such improvements must be of the type made
necessaty by the new development. Funds may not be used for periodic or routine maintenance ...”*
The ordinance further defines “capital improvements” as:

preliminary engineering, engineering design  studies, land surveys, right-of-way acquisition,
engineering, permitting and construction of all the necessary features for any non-site-related road
construction project, including but not limited to:

(1)  Constructing new through lanes;

(2)  Constructing new turn lanes;

(3) Constructing new frontage or access roads;

(4)  Constructing new bridges;

(5) Constructing new drainage facilities in conjunction with roadway constriction;

(6) Purchasing and installing traffic signalization (including both new installations and npgrading
signalization);

(7)  Constructing curbs, medians, sidewalks, bicycle paths and shoulders in conjunction with
roadway construction;

(8) Relocating utilities to accommodate new roadway construction; and

(9)  Constructing on-street and off-street parking when such parking is intended for and designed to
protect or enbance the vebicnlar capacity of the existing network of approved roads.”

These provisions ensure that road impact fee revenues are spent on improvements that expand the
capacity of the majot roadway system to accommodate new development, rather than on the
maintenance ot rehabilitation of existing roadway facilities or for other purposes.

Another way to ensure that the fees are spent for their intended purpose is to require that the fees
be refunded if they have not been used within a reasonable period of time. The Florida District
Court of Appeals upheld Palm Beach County’s road impact fee in 1983, in part because the
ordinance included refund provisions for unused fees.® Lee County’s road impact fee ordinance
contains provisions tequiting that the fees be returned to the fee payer if they have not been spent
or encumbered within twenty years of fee payment.”

. Lee County Land Development Code, Sec. 2-266(f)
8 Lee County Land Development Code, Sec. 2-270(a)
! Lee County Land Development Code, Sec. 2-264

8 . .. N .
Home Builders Ass'n v. Board of County Commissioners of Palm Beach Connty, 446 So. 2d 140 (Fla. Dist. Ct. App. 1983)
9 Lee County Land Development Code, Sec. 2-271(b)
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Legal Framework

Another way to demonstrate benefit to the feepaying development is to earmark the funds collected
within a geographic subarea of the county to be spent on road improvements within the same
geographic subatea. For the purpose of the road impact fees, the unincorporated area of the county
is divided into four benefit districts (see next section). The road impact fee ordinance provides that
impact fee funds collected from development within a benefit district must be spent within that
same benefit district or on an improvement that will directly benefit such district:

.. tmpact fee collections ... must be used exclusively for capital insprovements within the roads impact
fee district from which funds were collected, or for projects in other roads impact fee districts that are
of direct benefit o the roads impact fee district from which the funds were collected."

Otdinance provisions requiting the eatmarking of funds, refunding of unexpended funds to
feepayers and restriction of impact fee revenues to be spent within the four benefit districts in which
they wete collected ensute that the fees are spent to benefit the fee-paying development.

Florida Statutes

The 2006 Florida Legislature passed Senate Bill 1194, creating a new section in Chapter 163 that
established certain requitements for impact fees in Florida. After two amendments that became
effective in 2009, the section reads as follows:

163.31801 Impact fees; short title; intent; definitions; ordinances levying impact fees.--
(1) This section may be cited as the “Florida Impact Fee Act.”

(2) The Legislature finds that impact fees are an important source of revense for a local government
fo nse in funding the infrastructure necessitated by new growth. The Legislature further finds that
impact fees are an outgrowth of the home rule power of a local government to provide certain services
within its jurisdiction. Due to the growth of impact fee collections and local governments' reliance on
impact fees, it is the intent of the Legislature to ensure that, when a connty or municipality adopts an
impact fee by ordinance or a special district adopts an impact fee by resolution, the governing
anthority complies with this section.

(3) An impact fee adopted by ordinance of a connty or municipality or by resolution of a special

district must, at minimum:

(a) Reguire that the calculation of the impact fee be based on the most recent and localized
data.

(b) Provide for acconnting and reporting of impact fee collections and expenditures. If a
local governmental entity imposes an impact fee to address its infrastructure needs, the entity
shall acconnt for the revennes and expenditures of such impact fee in a separate acconunting

Sond.

(c) Limit administrative charges for the collection of impact fees to actual costs.

10
Lee County Land Development Code, Sec. 2-270(a)
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Legal Framework

(d) Reguire that notice be provided no less than 90 days before the effective date of an
ordinance or resolution imposing a new or increased impact fee. A connty or municipality is
not required to wait 90 days to decrease, suspend, or eliminate an impact fee.

(4) Audits of financial statements of local governmental entities and district school boards which are
performed by a certified public acconntant purswant to s. 218.39 and submitted to the Aunditor
General must include an affidavit signed by the chief financial officer of the local governmental entity
or district school board stating that the local governmental entity or district school board has complied
with this section.

() In any action challenging an impact fee, the government has the burden of proving by a
preponderance of the evidence that the imposition or amount of the fee meets the requirements of state
legal precedent or this section. The court may not nse a deferential standard.

For the most patt, these tequitements ate administrative and procedural. The only substantive
requitement that has a bearing on this study is that the impact fee must “be based on the most
recent and localized data.” A variety of recent, local data has been gathered for use in the impact fee
calculations. The three major inputs into the formula are cost per vehicle-mile of travel (VMT),
credit per VMT and VMT per unit of development. Cost per VMT in this update is based on
recently-completed ot partially completed project costs. Credit per VMT has been based on
historical local funding pattetns and the percent of motor fuel taxes used for capacity enhancements,
as well as the County’s current practice of expending excess toll revenues on non-toll road
improvements. VMT per development unit is initially based on national travel characteristics (trip
generation rates, new trip factots and average trip lengths), but is then calibrated to local conditions.
The local adjustment factor used in the calibration is the ratio of current observed travel on the
major roadway system to expected travel based on existing development and national travel
characteristics. Consequently, this report complies with the substantive requirements of the Florida
Impact Fee Act.

Road Impact Fee Update duncan|associates
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